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CALCULATION OF REGISTRATION FEE

    
         
 

Title of Securities
Being Registered   

Amount Being
Registered   

Proposed Maximum
Offering

Price Per Share(1)   

Proposed Maximum
Aggregate

Offering Price(2)   
Amount of

Registration Fee(3)
Common Stock, par value 

$0.01 per share 
(“Common Stock”)   96,000 shares   $7.31   $701,720   $81.47

 

(1) The proposed maximum aggregate offering price per share for the 96,000 shares of $7.31 per share has been estimated solely for the purpose of
determining the registration fee pursuant to Rule 457(h) of the Securities Act of 1933, as amended (the “Securities Act”).  The proposed maximum
aggregate offering price per share has been determined as a weighted average of (i) the price at which options may be exercised with respect to 60,000
shares underlying outstanding options to purchase Common Stock and (ii) the average of the high and low prices of Common Stock reported on the
Nasdaq Global Market on July 26, 2011 with respect to 36,000 shares of Common Stock.

(2) The maximum aggregate offering price for the Kohlberg Capital Corporation Amended and Restated Non-Employee Director Plan consists of $434,600
in respect of 60,000 shares underlying outstanding options to purchase Common Stock and $267,120 in respect of 36,000 shares of Common Stock, in
each case determined pursuant to Rule 457(h) of the Securities Act of 1933 as described in note (1) above.

(3) Pursuant to Rule 457(p) of the Securities Act, Kohlberg Capital Corporation hereby offsets the registration fee required in connection with this
Registration Statement by $25.00 previously paid by it with respect to unsold shares of Common Stock pursuant to the Registration Statement on Form
S-8 (Registration No. 333-152364) filed with the Securities and Exchange Commission on July 16, 2008.

 

 



 

 
PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

Information required by Part I to be contained in the Section 10(a) prospectus is omitted from this registration statement in accordance with Rule 428
under the Securities Act of 1933, as amended (the “Securities Act”), and the Note to Part I of Form S-8.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The following documents filed by Kohlberg Capital Corporation (the “Registrant”) are incorporated herein by reference except to the extent any
statement or information therein is modified, superseded or replaced by a statement or information contained in this document or in any other subsequently
filed document incorporated herein by reference:
 

(i)  The Registrant’s Annual Report on Form 10-K filed with the Securities and Exchange Commission (the “Commission) on March 4, 2011.
 

(ii)  All other reports filed pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), since the
end of the fiscal year covered by the Annual Report.
 

(iii)  The description of the Common Stock, $0.01 par value per share, contained in the Company's Registration Statement on Form 8-A, filed with
the Commission pursuant to Section 12(b) of the Exchange Act on December 4, 2006, including any further amendment or report filed hereafter for the
purpose of updating such description.

 
All documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-effective
amendment to this registration statement that indicates that all securities offered have been sold or that deregisters all securities then remaining unsold, shall
be deemed to be incorporated herein by reference from the date of filing of such documents.

Any statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for
purposes of this registration statement to the extent that a statement contained herein, or in any other subsequently filed document which also is incorporated
or deemed to be incorporated by reference herein, modifies or supersedes such statement. Any statement so modified or superseded shall not be deemed,
except as so modified or superseded, to constitute a part of this registration statement.

Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

Not applicable.

Item 6. Indemnification of Directors and Officers.

The Registrant is incorporated under the laws of the State of Delaware.  Section 102(b)(7) of the Delaware General Corporation Law permits a
corporation to include in its certificate of incorporation a provision eliminating or limiting the personal liability of a director to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, provided, however, that such provision shall not eliminate or limit the liability
of a director (i) for any breach of the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which
involve intentional misconduct or a knowing violation of law, (iii) under Section 174 of the Delaware General Corporation Law, which relates to unlawful
payment of dividends and unlawful stock purchases and redemptions or (iv) for any transaction from which the director derived an improper personal benefit.

 
 



 
 

Section 145 of the Delaware General Corporation Law provides that a corporation may indemnify any persons who were, are or are threatened to be
made, parties to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action
by or in the right of such corporation), by reason of the fact that such person is or was an officer, director, employee or agent of such corporation, or is or was
serving at the request of such corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise.
The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by such
person in connection with such action, suit or proceeding, provided such person acted in good faith and in a manner he reasonably believed to be in or not
opposed to the corporation’s best interests and, with respect to any criminal action or proceeding, had no reasonable cause to believe that his conduct was
unlawful.

Section 145 of the Delaware General Corporation Law further authorizes a corporation to purchase and maintain insurance on behalf of any person
who is or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or
agent of another corporation or enterprise, against any liability asserted against him and incurred by him in any such capacity, or arising out of his status as
such, whether or not the corporation would otherwise have the power to indemnify him under Section 145 of the Delaware General Corporation Law.

The Registrant’s certificate of incorporation provides that its directors shall not be liable to it or its stockholders for monetary damages for breach of
fiduciary duty as a director, except to the extent that the exculpation from liabilities is not permitted under the Delaware General Corporation Law as in effect
at the time such liability is determined.  In addition, the Registrant’s certificate of incorporation provides that it shall indemnify its directors to the full extent
permitted by the laws of the State of Delaware.

The Registrant’s directors and officers are covered by insurance policies maintained by the Registrant against specified liabilities for actions taken in
their capacities as such, including liabilities under the Securities Act.  In addition, the Registrant has entered into indemnification agreements with each of its
directors and executive officers that provide for indemnification and expense advancement to the fullest extent permitted under the Delaware General
Corporation Law.

Item 7.     Exemption From Registration Claimed.

Not applicable.

Item 8.     Exhibits.

Reference is made to the Exhibit List filed as a part of this registration statement beginning on page E-1. Each of such exhibits is incorporated by reference
herein.

Item 9.     Undertakings.

           (a)  The undersigned Registrant hereby undertakes:
 
 

(1)  To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

 (i)  To include any prospectus required by Section 10(a)(3) of the Securities Act;

(ii)  To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration
statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered
would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected
in the form of a prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no
more than 20 percent change in the maximum aggregate offering price set forth in the "Calculation of Registration Fee" table in the effective
registration statement;

 
 



 

(iii)  To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement;

 
 
provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) above shall not apply if the information required to be included in a post-effective amendment by
those paragraphs is contained in periodic reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or 15(d) of the Exchange
Act that are incorporated by reference in the registration statement.
 

(2)  That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial
bona fide offering thereof.

 
(3)  To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the

termination of the offering.
 

(b)  The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant's annual report pursuant to Section 13(a) or 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan's annual
report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

(c)  Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such indemnification is
against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities
(other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of
any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the Registrant will,
unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.

 
 



 

SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of New York, State of New York, on this 27th day of July, 2011
 
 KOHLBERG CAPITAL CORPORATION  
    
 By: /s/ Dayl W. Pearson  
  Name:  Dayl W. Pearson  
  Title:    President and Chief Executive Officer  
    

 
POWER OF ATTORNEY

KNOW ALL PERSONS BY THESE PRESENTS that each individual whose signature appears below constitutes and appoints Dayl W. Pearson and Michael
I. Wirth, and each of them, his or her true and lawful attorneys-in-fact and agents with full power of substitution and resubstitution, for him or her and in his
or her name, place and stead, in any and all capacities, to sign any and all amendments, including post-effective amendments, to this registration statement,
and to file the same, with all exhibits thereto and all documents in connection therewith, making such changes in this registration statement as such person or
persons so acting deems appropriate, with the Commission, granting unto said attorneys-in-fact and agents, and each of them, full power and authority to do
and perform each and every act and thing requisite and necessary to be done in and about the premises, as fully to all intents and purposes as he or she might
or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents or any of them, or his, her or their substitute or substitutes,
may lawfully do or cause to be done or by virtue hereof.

* * * * *

Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed by the following persons in the capacities
and on the dates indicated:

Signature    
Title   

Date  
/s/ Dayl W. Pearson   President, Chief Executive Officer (Principal Executive  July 27, 2011

Dayl W. Pearson  Officer) and Director   
     

/s/ Michael I. Wirth   Chief Financial Officer, Secretary and Treasurer (Principal  July 27, 2011
Michael I. Wirth  Financial and Accounting Officer)   

     
/s/ Christopher Lacovara   Director  July 27, 2011

Christopher Lacovara     
     

   /s/ Samuel P. Frieder   Director  July 27, 2011
Samuel P. Frieder     

     
/s/ Gary Cademartori   Director  July 27, 2011

Gary Cademartori     
     

/s/ C. Michael Jacobi  Director  July 27, 2011
C. Michael Jacobi      

     
/s/ Albert Pastino  Director  July 27, 2011

Albert Pastino      

     

   /s/ C. Turney Stevens   Director  July 27, 2011
C. Turney Stevens     

 
 

 



 

EXHIBIT INDEX

 
4.1           Amended and Restated Non-Employee Director Plan (filed herewith).

4.2           Form of Certificate of Incorporation of Kohlberg Capital Corporation (incorporated herein by reference to Exhibit a of Kohlberg Capital
Corporation’s Registration Statement on Form N-2, as amended (File No. 333-136714)).

4.3           Form of Bylaws of Kohlberg Capital Corporation (incorporated herein by reference to Exhibit b of Kohlberg Capital Corporation's Registration
Statement on Form N-2, as amended (File No. 333-141382)).

4.4           Specimen Certificate for shares of Common Stock, par value $0.01 per share, of  Kohlberg Capital Corporation (incorporated by reference to
Exhibit d.1 of Kohlberg Capital Corporation's Registration Statement on Form N-2, as amended (File No. 333-136714)).
 
5.1           Opinion of Ropes & Gray LLP (filed herewith).

23.1           Consent of Grant Thornton LLP (filed herewith).
 
23.2           Consent of Ropes & Gray LLP (included in the opinion filed as Exhibit 5.1).
 
24.1           Power of Attorney (included on the signature page of this registration statement).



KOHLBERG CAPITAL
 

AMENDED AND RESTATED NON-EMPLOYEE DIRECTOR PLAN
 
1. PURPOSE AND CERTAIN DEFINED TERMS

 
The purpose of this Amended and Restated Non-Employee Director Plan (the “Plan”) is to advance the interests of the Company (as defined below) by

providing for the grant to Non-Employee Directors (as defined below) of Restricted Shares (as defined below) (the “Awards”) to the extent permitted by
exemptive or other relief that may be granted by the Securities and Exchange Commission (the “Commission”). The Plan is an amendment and restatement of
the 2008 Non-Employee Director Plan (the “Prior Plan”) as adopted on February 5, 2008, and is effective as described in Section 3 below. At all times during
such periods as the Company qualifies or intends to qualify as a “business development company” under the Investment Company Act of 1940, as amended
(the “1940 Act”), the terms of the Plan shall be construed so as to conform to the share-based compensation requirements applicable to “business
development companies” under the 1940 Act. Any Non-Employee Director selected to receive an Award under the Plan is referred to as a “participant.”
 

The following terms, when used in the Plan, will have the meanings and be subject to the provisions set forth below:
 

“Board” means the board of directors of the Corporation.
 

“Company” means the Corporation.
 

“Continuous Service” means a participant’s uninterrupted service with the Company as a Non-Employee Director.
 

“Corporation” means Kohlberg Capital Corporation, a Delaware corporation.
 

“Employee Plan” means the Company’s 2006 Equity Incentive Plan, as amended from time to time.
 

“Executive Compensation Plans” means the Plan, together with any Company executive compensation plan that did, does, or may in the future, exist.
 

“Non-Employee Director” means any director of the Company who is not an employee or officer of the Company.
 

“Restricted Shares” means an award of Shares for so long as the Shares remain subject to restrictions requiring that they be forfeited to the Corporation if
specified conditions are not satisfied.
 

“Shares” means the common stock, $.01 par value per share, of the Corporation.
 

“Shareholders” means the shareholders of the Corporation.
 
2. ADMINISTRATION

 
The Plan shall be administered by the Board unless and until it delegates administration to a committee as provided herein. The Board shall have

discretionary authority, subject to the express provisions of the Plan, (a) subject to Section 9(b), to grant Awards to such Eligible Persons (defined below in
Section 5 hereof) as the Board may select; (b) to prescribe the form or forms of any instruments evidencing Awards and any other instruments required under
the Plan and to change such forms from time to time; (c) to adopt, amend, and rescind rules and regulations for the administration of the Plan; and (d) to
interpret the Plan and to decide any questions and settle all controversies and disputes that may arise in connection with the Plan. Such determinations of the
Board shall be conclusive and shall bind all parties. Subject to Section 9(a) hereof, the Board shall also have the authority, both generally and in particular
instances, to waive compliance by a participant with any obligation to be performed by him or her under an Award, to waive any condition or provision of an
Award, and to amend or cancel any Award (and if an Award is canceled, to grant a new Award on such terms as the Board shall specify), provided that the
Board may not take any action with respect to an outstanding Award that would adversely affect the rights of the participant under such Award without such
participant’s consent. Nothing in the preceding sentence shall be construed as limiting the power of the Board to make adjustments required by Sections 4(d)
and 6(e) hereof or by applicable law.
 
 

 



 
 

The Board may, in its discretion, delegate some or all of its powers with respect to the Plan to a committee (the “Committee”), in which event all
references (as appropriate) to the Board hereunder shall be deemed to refer to the Committee.
 

Determinations, interpretations and constructions made by the Board in good faith shall not be subject to review by any person and shall be final, binding
and conclusive on all persons.
 
3. EFFECTIVE DATE AND TERM OF PLAN

 
The Board adopted the Prior Plan on February 5, 2008 and amended and restated the Prior Plan on December 19, 2008. The Plan shall become effective

on the date (the “Effective Date”) on which it is approved by the Shareholders of the Company subject to the Company previously having received an order
of the Commission that permits such Award or grants. For the avoidance of doubt, all option Awards made under the Prior Plan as in force prior to the
Effective Date are governed in all respects by the terms of the Prior Plan and shall be construed accordingly.
 

No Awards shall be granted under the Plan after the fifth anniversary of the Effective Date, but Awards granted prior to the Effective Date may extend
beyond that date.
 
4. SHARES SUBJECT TO THE PLAN

 
(a) Number of Shares.  Subject to adjustment as provided in Section 4(d), the aggregate number of Shares that may be the subject of Awards granted

under the Plan shall be 100,000. If any Restricted Share Award granted under the Plan is forfeited, the number of Shares as to which such Restricted Share
Award was granted shall be available for future grants.
 

(b) Shares to be Delivered.  Shares delivered under the Plan shall be authorized but unissued Shares, or if the Board so decides in its sole discretion,
previously issued Shares acquired by the Company and held in its treasury. Any Shares acquired by the Company will be acquired in accordance with the
1940 Act, including Section 23 of the 1940 Act. No fractional Shares shall be delivered under the Plan.
 

(c) Limits on Number of Awards.  The maximum amount of Restricted Shares that may be issued under the Executive Compensation Plans will be 10% of
the outstanding Shares on the Effective Date, plus 10% of the number of Shares issued or delivered by the Company (other than pursuant to the Executive
Compensation Plans) during the term of the Plan. No one person shall be granted more than 25% of the Restricted Shares reserved for issuance under this
Plan. The amount of voting securities that would result from the exercise of all of the Company’s outstanding warrants, options and rights, together with any
Restricted Shares issued pursuant to the Executive Compensation Plans, at the time of issuance shall not exceed 25% of the outstanding voting securities of
the Company (excluding the Restricted Shares), except that if the amount of voting securities that would result from the exercise of all the Company’s
outstanding warrants, options and rights issued to the Company’s directors, officers and employees (not including any warrants, options or rights issued to
Shareholders of the Company generally), together with any Restricted Shares issued pursuant to the Executive Compensation Plans, would exceed 15% of the
outstanding voting securities of the Company (excluding the Restricted Shares), then the total amount of voting securities that would result from the exercise
of all outstanding warrants, options and rights, together with any Restricted Shares issued pursuant to the Executive Compensation Plans, at the time of
issuance shall not exceed 20% of the outstanding voting securities of the Company (excluding the Restricted Shares).
 

(d) Changes in Shares.  In the event of a Share dividend, Share split or combination of Shares, recapitalization, or other change in the Shares, the number
and kind of Shares or securities of the Company subject to Awards then outstanding or subsequently granted under the Plan, the maximum number of Shares
that may be delivered under the Plan, and other relevant provisions shall be appropriately adjusted by the Board, whose determination shall be binding on all
persons.
 

The Board may also adjust the number of Shares subject to outstanding Awards and the terms of outstanding Awards, to take into consideration material
changes in accounting practices or principles, extraordinary dividends, consolidations or mergers (except those described in Section 6(e)), acquisitions or
dispositions of securities or property, or any other event if it is determined by the Board that such adjustment is appropriate to avoid distortion in the operation
of the Plan. References in the Plan to Shares will be construed to include any units, any stock or any other securities resulting from an adjustment pursuant to
this Section 4(d).
 
 

 



 
 
5. ELIGIBILITY FOR AWARDS

 
Persons eligible to receive Awards under the Plan (“Eligible Persons”) shall be Non-Employee Directors.

 
6. TERMS AND CONDITIONS OF AWARDS

 
(a) Awards.  Each Award shall contain such terms and conditions as the Board shall deem appropriate. No Awards of Restricted Shares shall be granted

prior to the Effective Date.
 

(b) Amounts; Vesting of Awards.  Subject to Section 9(b), on and after the Effective Date, each Non-Employee Director who is a director of the Company
on the date of each annual meeting of Shareholders or meeting in lieu of the annual meeting of Shareholders (including any annual meeting or meeting in lieu
of the annual meeting occurring on the Effective Date), shall automatically be granted 1,000 Restricted Shares on the date of each such annual meeting of
Shareholders during the term of the Plan, or if no such meeting be held in a year, then on the anniversary of the prior annual meeting or meeting in lieu of the
annual meeting. Such Awards shall immediately vest as to one-half of the Restricted Share grant and as to the remaining one-half of the Restricted Share grant
on the earlier of (i) the first anniversary of such grant, or (ii) the date immediately preceding the next annual meeting of Shareholders (or meeting in lieu of
the annual meeting of Shareholders), so that vesting for one hundred percent (100%) of the Restricted Share grant shall occur one year after the date of grant,
provided that the participant is then and since the date of grant has continuously been a Non-Employee Director (subject to Section 7 hereof). Subject to
Section 9(b), if the Effective Date is a date other than the date of annual meeting of Shareholders, each Non-Employee Director who is a director of the
Company on the Effective Date shall automatically be granted on the Effective Date a pro rata portion of the Restricted Shares Award (i.e., each Non-
Employee Director will receive a grant of Restricted Shares equal to the product of (x) the number of full months remaining until the next annual meeting of
Shareholders (or meeting in lieu of the annual meeting of Shareholders) divided by twelve and (y) 1,000). One-half of such pro rata grant will vest
immediately and the remaining one-half of such pro rata grant will vest on the earlier of (i) the first anniversary of the preceding annual meeting of
Shareholders (or the preceding meeting in lieu of the annual meeting of Shareholders), or (ii) the date immediately preceding the next annual meeting of
Shareholders (or the next meeting in lieu of the annual meeting of Shareholders); provided that the participant is then and since the date of such pro-rata grant
has continuously been a Non-Employee Director (subject to Section 7 hereof). In addition, subject to Section 9(b), a Non-Employee Director who is
appointed to serve on the Board outside of the annual election cycle shall automatically be granted a pro rata portion of the Restricted Share Award (if the
date of such appointment is on or after the Effective Date) on the date of such appointment to the Board (i.e., such Non-Employee Director will receive a
grant of Restricted Shares equal to the product of (x) the number of full months, if any, remaining until the next annual meeting of Shareholders (or the next
annual meeting in lieu of the annual meeting of Shareholders) divided by twelve and (y) 1,000). One-half of such pro rata grant will vest immediately and the
remaining one-half of such pro rata grant will vest on the earlier of (i) the first anniversary of the preceding annual meeting of Shareholders (or the preceding
meeting in lieu of the annual meeting of Shareholders), or (ii) the date immediately preceding the next annual meeting of Shareholders (or meeting in lieu of
the annual meeting of Shareholders), provided that the participant is then and since the date of such pro-rata grant has continuously been a Non-Employee
Director (subject to Section 7 hereof).
 

(c) Rights as Shareholder.  A participant shall not have the rights of a Shareholder with regard to Awards under the Plan except as to Shares actually
received by him or her under the Plan.
 

(d) Nontransferability of Awards.  No unvested Restricted Shares may be transferred. Vested Restricted Shares may be sold, assigned, pledged,
hypothecated, encumbered, or transferred or disposed of in any other manner, in whole or in part, only in compliance with the terms, conditions and
restrictions as set forth in the governing instruments of the Company, applicable federal and state securities laws or any other applicable laws or regulations
and the terms and conditions hereof.
 

(e) Mergers, etc.  To the extent permitted under the 1940 Act, the following provisions shall apply in the event of a Covered Transaction (as defined
below).
 
(1)  Subject to subparagraph (2) below, all outstanding Awards to the extent not fully vested (including Awards subject to conditions not yet satisfied or
determined) will be forfeited, as of the effective time of the Covered Transaction (as defined in subparagraph (3) herein), provided that the Board may in its
sole discretion on or prior to the effective date of the Covered Transaction remove any conditions or restrictions on any Award; or
 
 

 



 
 
(2)  With respect to an outstanding Award held by a participant who, following the Covered Transaction, will be employed by or otherwise providing services
to an entity which is a surviving or acquiring entity in the covered transaction or any affiliate of such an entity, the Board may at or prior to the effective time
of the Covered Transaction, in its sole discretion and in lieu of the action described in subparagraph (1) above, arrange to have such surviving or acquiring
entity or affiliate assume any Award held by such participant outstanding hereunder or grant a replacement Award which, in the judgment of the Board is
substantially equivalent to any Award being replaced.
 
(3)  For purposes of this Section 6(e), a “Covered Transaction” is a (i) Share sale, consolidation, merger, or similar transaction or series of related transactions
in which the Company is not the surviving corporation or which results in the acquisition of all or substantially all of the Company’s then outstanding Shares
by a single person or entity or by a group of persons and/or entities acting in concert; (ii) a sale or transfer of all or substantially all the Company’s assets, or
(iii) a dissolution or liquidation of the Company. Where a Covered Transaction involves a tender offer that is reasonably expected to be followed by a merger
described in clause (i) (as determined by the Board), the Covered Transaction shall be deemed to have occurred upon consummation of the tender offer.
 

(f) Compliance with Law; Commission Approval.  At all times during such periods as the Company qualifies or intends to qualify as a “business
development company,” no Award may be granted under the Plan if the grant or terms of such Award would cause the Company to violate any provision of
the 1940 Act applicable to “business development companies,” and, if approved for grant, such an Award will be void and of no effect. Subject to Section
9(b), the grants of Awards under the Plan will be automatic and will not be changed without shareholder approval.
 
7. TERMINATION OF CONTINUOUS SERVICE

 
Unless the Board expressly provides otherwise, immediately upon the cessation of the participant’s service as a Non-Employee Director (unless upon

such termination or within 90 days thereafter the participant becomes an officer or employee of the Company or rejoins the Board as a Non-Employee
Director) all Awards, to the extent not already vested, will be forfeited. If a participant ceases providing services as a Non-Employee Director but within 90
days of such cessation becomes an officer or employee of the Company or rejoins the Board as a Non-Employee Director, such participant shall vest in any
unvested Restricted Shares on the later of (i) the next annual shareholders meeting (in accordance with Section 6(b) hereof) or (ii) the date on which such
participant becomes an officer or employee of the Company or rejoins the Board as a Non-Employee Director.
 
8. RIGHTS

 
Neither the adoption of the Plan nor the grant of Awards shall confer upon any participant any right to continue as a Non-Employee Director (or in any

other capacity) of the Company, its parent, or any subsidiary or affect in any way the right of the Company, its parent, or a subsidiary to terminate the
participant’s relationship at any time. Except as specifically provided by the Board in any particular case, the loss of existing or potential profit in Awards
granted under this Plan shall not constitute an element of damages in the event of termination of the relationship of a participant even if the termination is in
violation of an obligation of the Company to the participant by contract or otherwise.
 
9. DISCONTINUANCE, CANCELLATION, AMENDMENT, AND TERMINATION; BOARD REVIEW

 
(a) The Board may at any time or times amend the Plan or any outstanding Award for any purpose which may at the time be permitted by law, and may at

any time terminate the Plan as to any future grants of Awards; provided that, except as otherwise expressly provided in the Plan the Board may not, without
the participant’s consent, alter the terms of an Award so as to affect adversely the participant’s rights under the Award, unless the Board expressly reserved the
right to do so at the time of the Award. Any amendments to the Plan shall be conditioned upon approval of Shareholders and the Commission only to the
extent, if any, such approval is required by law (including the Code), as determined by the Board.
 

(b) The Board shall review the Plan from time to time and at least annually, its reviews to include an assessment of the potential impact that Awards made
or scheduled to be made under the Plan may have on the Company’s earnings and net-asset value per Share. The Board is authorized to take appropriate steps
to ensure that the granting of Awards would not have an effect contrary to the interests of Shareholders, including the authority to limit or eliminate the
automatic granting of additional Awards pursuant to Section 6(b). The Board shall maintain adequate records of any reviews conducted pursuant to this
Section 9(b). For the avoidance of doubt, any action by the Board pursuant to this Section 9(b) that would affect an already outstanding Award shall, to that
extent, be subject to the limitations of Section 9(a).
 
 

 



 
 
10. WAIVER OF JURY TRIAL

 
By accepting an Award under the Plan, each participant waives any right to a trial by jury in any action, proceeding or counterclaim concerning any rights

under the Plan and any Award, or under any amendment, waiver, consent, instrument, document or other agreement delivered or which in the future may be
delivered in connection therewith, and agrees that any such action, proceedings or counterclaim shall be tried before a court and not before a jury. By
accepting an Award under the Plan, each participant certifies that no officer, representative, or attorney of the Company has represented, expressly or
otherwise, that the Company would not, in the event of any action, proceeding or counterclaim, seek to enforce the foregoing waivers.
 
11. LEGAL CONDITIONS ON DELIVERY OF SHARES

 
The Company will not be obligated to deliver any Shares pursuant to the Plan or to remove any restriction from Shares previously delivered under the

Plan until: (i) the Company is satisfied that all legal matters in connection with the issuance and delivery of such Shares have been addressed and resolved;
(ii) if the outstanding Shares are at the time of delivery listed on any stock exchange or national market system, the Shares to be delivered have been listed or
authorized to be listed on such exchange or system upon official notice of issuance; and (iii) all conditions of the Award have been satisfied or waived. If the
sale of Shares has not been registered under the Securities Act of 1933, as amended (the “Securities Act”), the Company may require, as a condition to
exercise of the Award, such representations or agreements as counsel for the Company may consider appropriate to avoid violation of the Securities Act. The
Company may require that certificates evidencing Shares issued under the Plan bear an appropriate legend reflecting any restriction on transfer applicable to
such Shares, and the Company may hold the certificates pending lapse of the applicable restrictions.
 
 

 

 
 



Exhibit 5.1
[ROPES & GRAY LLP – Letterhead]

 

 
July 27, 2011
 
Kohlberg Capital Corporation
295 Madison Avenue, 6th Floor
New York, NY 10017
 
Ladies and Gentlemen:
 
This opinion is furnished to you in connection with a registration statement on Form S-8 (the “Registration Statement”), filed with the Securities and
Exchange Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”), for the registration of 96,000 shares of
Common Stock, par value $0.01 per share (the “Shares”), of Kohlberg Capital Corporation, a Delaware corporation (the “Company”). The Shares are issuable
under the Company’s Amended and Restated Non-Employee Director Plan (the “Plan”).
 
We are familiar with the actions taken by the Company in connection with the adoption of the Plan. For purposes of our opinion, we have examined and relied
upon such documents, records, certificates and other instruments as we have deemed necessary.
 
The opinions expressed below are limited to the applicable provisions of the Delaware General Corporation Law, including the applicable provisions of the
Delaware Constitution and the reported judicial decisions interpreting those laws.
 
Based upon and subject to the foregoing, we are of the opinion that the Shares have been duly authorized and, when the Shares have been issued and sold in
accordance with the terms of the Plan, the Shares will be validly issued, fully paid and nonassessable.
 
We hereby consent to the filing of this opinion as an exhibit to the Registration Statement. Our consent shall not be deemed an admission that we are experts
whose consent is required under Section 7 of the Securities Act. It is understood that this opinion is to be used only in connection with the offer and sale of
Shares while the Registration Statement is in effect.
 
 
Very truly yours,
  /S/ ROPES & GRAY LLP 
Ropes & Gray LLP
 



Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We have issued our reports dated March 4, 2011 with respect to the financial statements, financial highlights, and internal control over financial reporting
included in the Annual Report on Form 10-K for the year ended December 31, 2010 of Kohlberg Capital Corporation, which are incorporated by reference in
this Registration Statement.  We consent to the incorporation by reference in the Registration Statement of the aforementioned reports.

/s/ GRANT THORNTON LLP

New York, New York
July 27, 2011


